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Hong Kong is adopting English law while PRC has its own 
socialistic law system. Hong Kong will be a Special' Admin-
istration Region of PRC in 1997. Economically the two places 
are already tightly-knit together. Numerous investments are 
being made in China. It is important to understand the 
differences between the laws of the two areas especially 
those that will affect businessmen. 
The Contract law and Property law are the foundations 
of the commercial rights of individuals and companies. The 
objective of this report is to explore the substance of 
these laws and compare their similarities and differences 
in the two legal systems. 
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Hong Kong has adopted the Common Law system of England 
for over 150 years. The business community is enjoying a 
high standard of rule of law. The contract law and property 
law are the foundations to safeguard the rights of individu-
als and companies. The existing legal system and laws are to 
be continued for 50 years after 1997. 1 
The People~ Republic of China (PRC) has adopted the so 
called "Socialistic System" which resembles the Continental 
System. Until recently it has not achieved the credibility 
that the western business community would expect. Its 
judicial system was widely criticized as lacking impartiali-
ty and the standard of the judicial personnel is not high (a 
consequence of the brain drain due to the Cultural Revolu-
tion) . 
Despite these criticisms, from the quality and number 
of statutes enacted in the past decade, it can be seen that 
the government is determined to overhaul the legal system to. 
meet the requirements of the rapidly growing economy which 
is a result of the open door policy. 
1 Article 8, The Basic Law of Hong Kong 
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The sovereignty of Hong Kong will be returned to China 
in 1997. In fact economically Hong Kong has been closely 
tied to China for a long time. There are numerous invest-
ments being carried out in China. It is therefore important 
to understand the differences between the laws of the two 
areas particularly in view of the increased interaction 
between the PRC and HK after 1997. 
The objective of this report is to explore the sub-
stance of some important laws that affect businessmen and 
compare the similarities and differences between the two 
systems. 
Methodology 
The legal principles governing the operation of law 
(e. g. in common law the consideration need o.nly be suffi-
cient but not adequate, the PRC law requires them to be of 
equal value from both parties) will be examined and com-
pared . The main sources of material are the statutes, law 
reports and books on ,PRC and English law. Many of them can 
be found in the law libraries of the University of Hong Kong 
and the City University of Hong Kong. 
Basically the methodology is to collect relevant 
material and analyse the various aspects of the relevant 
laws. 
The English translation of Chinese statutes are based 
on the 'China's Foreign Economic Legislation' published by 
the For~ign Language Press of Beijing. 
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CHAPTER II 
BACKGROUND OF THE TWO LEGAL SYSTEMS AND SOURCES OF LAW 
Development of the PRC Legal System 
The development of the PRC legal syste~ had gone 
through a long winding road and can be divided into seven 
stages :2 
1. Building the foundation (1949 - 54) 
The old system was replaced by the new. The chief 
target was to restore discipline in the society. 
2. Initial development (1954-57) 
This period was marked by the issuing of the first PRC 
constitution. There were attempts at this stage to set 
up a complete legal system. 
3. Stagnation (1957 ~ 66) 
Law was overridden by political movements. Although the 
law had been established, the judiciary was not running 
satisfactorily. 
4. Destruction (1966-76) 
This is the period of the "Cultural Revolution". Need-
less to say, the legal system was in total chaos. 
2 , :~ t~~ ed, Eighteen Talks on Chinese La#ws, (The 
Commercial Press(HK)Ltd.,1991), chapter 1. 
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5. Second stagnation (1976 - 78) 
This is the period immediately after the Cultural 
Revolution and before Deng Xiao-Ping regained power. 
Although the Gang of Four had been overthrown, the 
ideology of Maoism still prevailed. The development of 
the legal system was arrested. 
6. Restoration (1978 - 1982) 
After Deng returned to power, he started to reform the 
economy and adopted the open door policy. A series of 
important statutes such as the "Criminal Law" were 
enacted to revive the legal system. 
7. Progre ss (1982 - now) 
The issue of the 1982 PRC Constitution marked the dawn 
of a new era as PRC was trying to establish the rule of 
law. Numerous statutes were passed since then to regu-
late many important aspects of the nation and the 
society. 
The PRC Socialistic Legal System resembles the Conti -
nental Legal System. The law is codified and precedents 
(past judgments of the court) are not binding. However, 
there are several characteristics that are unique to the 
socialistic system. For instance, national interest and 
collectivism are given the highest priority. In addition, 
Marxism is integrated into the law. 3 
3chang Hsin, The Chinese Legal System Explained (in 
Chinese) (The Chinese University Press, 1994), 12. 
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Sources of Law in PRC 
The following are the sources of law in PRC in descend-
ing order of priority.4 
1. Constitution 
The Constitution is the highest law in a nation. Any 
law that contravenes it will be void. The current PRC 
constitution was passed in 1982. It consists of 138 
articles that formulate the economic system, rights and 
obligations of the citizens and the institutions of the 
state. 
2. Statues 
The statutes are passed by the law-making body of PRC -
the People's Congress. 
3. Regulations from the executive bodies 
These are the regulations issued by the State Council. 
They have lower status than the statutes. However, they 
will generally be followed when the courts give their 
judgment. An example is the "Provisions of the State 
Council on Balance of Payment of Foreign Exchange in 
Chinese-Foreign Joint Ventures" of 1986. 
From 1987, these regulations are divided into three 
categories 
Regulation [1~19~] : comprehensive and systematic rules 
governing certain administrative issues. 
Provision [*-'~ rules that only affect certain part 
of the administration. 
4 Chang Hsin, The Chinese Legal System Exp lained (in 
Chinese) (The Chinese University Press , 1994) , 18. 
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Procedure [~t v~ detail rules on a specific area of 
the administration . 
. 4. Regional regulations 
These refer to the rules and regulations legi~lated by 
the provincial people's congress. They have low status 
and cannot be inconsistent with the above three types 
of national laws and regulations. They are only ap-
plicable in the province where they are enacted. 
5. Opinions from the Supreme People's Court 
The Supreme People's Court sometimes will, offer an-
swers, opinions or clarifications to the queries raised 
by lower courts. Although they are- not binding, these 
documents serve as important guidelines for lower 
courts. 
The Hong Kong Legal System 
Hong Kong became a Crown Colony in 1843. The Supreme 
Court Ordinance was passed in 1844 to define the court 
structure and brought English l aw to Hong Kong. In 1966 the 
Application of English Law Ordinance was passed stating that 
the common law and equity of England apply to Hong Kong if 
they are applicable to the circumstances of Hong Kong or its 
inhabitants. Thus it can be said that the principles and 
structure of Hong Kong laws are same as English law. Howev -
er, it should be noted that Hong Kong has its own legisla-
tive body and over the years Hong Kong has developed its own 
statute law. 
7 
Sources of Law in Hong Kong 
1. Statute Law 
Two types of statutes are applicable in Hong Kong - the 
Acts passed by the British Parliament and the 
Ordinances enacted by the Hong Kong Legislative Coun-
cil. 
Not all Acts of Parliament of Britain apply to Hong 
Kong. The Application of English Law Ordinance 1966 
provides that an Act of Parliament is applicable if the 
Parliament intends so or if the Queen issues a preroga-
tive order to that effect. 
According to the Colonial Laws Validity Act 1865, Hong 
Kong cannot legislate against an Act passed by the 
British Parliament that is intended to be applied to 
Hong Kong. 
2. Common Law 
In 1066, William the Conqueror took control of England 
and common law was applied to the whole of England. An 
essential characteristic of the common law is the 
Doctrine of Precedent. Old rulings became laws and they 
must be applied to new facts. Thus common law is also 
called judge-made law. One reqult of the Doctrine was 
that the law became predictable. As mentioned before, 
the Appli cation of English Law Ordinance provides t hat 
the common law is applicable to Hong Kong. 
8 
3. Equity 
As common law continued to evolve, it became inflexible 
and harsh. Consequently many people petitioned to the 
King and asked for justice. Gradually a different set 
of rules was developed and they were called the 'rules 
of equity'. Initially there were separate courts deal -
ing with common law and equity. The Judicature Act 1873 
combined the two court systems. 
When there is conflict between common law and the rules 
of equity, equity will prevail. 
4. Customary Law 
Normally Chinese custom is not recognized as precedent. 
However, several ordinances provide that Chinese custom 





The contract law in Hong Kong is essentially English 
law. Most of the precedents in English courts are followed 
or referred by Hong Kong courts. In fact, the rulings of the 
Privy Council (at present the Final Court of Appeal of Hong 
Kong) and House of Lords bind the courts of Hong Kong. 5 
Introduction to English Contract Law 
An authoritative writer, Sir William Anson, defined 
contract as "A legally binding agreement made :Qetween two or 
more persons, by which rights are acquired by one or more to 
acts or forbearances on the part of the other or others. ,,6 
In English law, contract law is mostly case law. 
However, there are more and more statutes passed by Parlia -
ment to regulate the operation of contract (for instance, 
the Misrepresentation Act 1967, the Unfair Contract Terms 
Act 1977, the Law Reform (Frustrated Contracts) Act 1943, 
the Sale of Goods Act 1979) . Although these statutes do 
5[ ~*-i~ ], e d, 
Vol.l (in Chinese), 
78,86. 
Everyday LAW Compe ndium for Hong Kong 
(The Commercial Press(HK)Ltd.,1991), 
6william Anson, Principle s o f the English Law of Con -
tract, 2nd ed. 
10 
not apply directly to Hong Kong, the Legislative Council of 
Hong Kong had borrowed heavily f r om the se English statute s 
and passed its own version (e.g. the Mis representation 
Or d i n a n ce a nd the Sal e of Good s Ordinance ) . 
In English law, a valid contract has several basic ele-
ments : 
offer and acceptance 
the parties intend to be legally bound 
valuable consideration is provide d by the parties 
the parties have legal capacity to contract 
The following sections will examine each element in 
more detail. 
Contract Law in PRC 
In PRC, contract law is mainly governed by statutes. 
Different statutes apply to different types of contract. 
This paper concerns primarily with those contracts that are 
made between business units. They are called 'economic 
contract' in PRC. 
In a socialistic ·country, there are differences between 
'Civil Law' and 'Economic Law'. The first regulates non -
state activities such as contracts between two individuals. 
The latter regulates activities between the state and indi -
viduals. Economic contract law falls into the second catego~ 
rYe 
Economic contracts can be further sub-divided into 
domestic economic contracts and foreign economic contracts. 
There are two important statutes to r e gulate each. 
11 
Sources of Contract Law in PRC 
In PRC there are several important statutes governing 
the operation of contract law : 
1. "General Principles of Civil Law" [ ~vZa.~ 
(Hereinafter Civil Law) 
it was passed by the People's Congress in April 1986. 
There are altogether 9 chapters and 156 articles. This 
was the first attempt to set out general principles to 
regulate the contractual relations between individuals. 
It did not deal with contract law specifically. Further 
it was not integrated with other contract law statutes. 
As a result it was criticized as difficult to use. 
2. "The Economic Contract Law of the People's Republic of 
China" [ t~ ~ \N~#~~~JG--f9~ ] 
(Hereinafter Economic Contract Law) 
It was initially passed by the People's Congress in Dec 
1981 to regulate contracts between legal entities. It 
was thoroughly revised in Sept 1993. In addition, there 
were numerous regulations governing specific contract 
law areas to supplement the Economic Contract Law (e.g 
the Regulations on Property Insurance Contracts) . 
The scope of the Economic Contract Law covers only the 
following 
1. legal entities 
2. business units 
3. sole proprietor and rural communes 7 
--- T ------ ~ - - ------------------------ - -------- - -- - - -- - - - - - --
7The Economic Contract Law of PRC , Ar tic le 2. 
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The Economic Contract Law does not apply to the follow-
ing areas: 
1. contract between two civilians. 
2. labour or service contract. 
3. sales contract between a civilian and a legal 
person. 
4. contract with a foreign company. 
3 "Law of the PRC on Economic Contracts Involving Foreign 
(Hereinafter Foreign Economic Contract Law) 
It was passed in March 1985 to regulate contracts 
between Chinese enterprises (or businesses) and foreign 
businesses (or individuals) . 
Article 1 of the Law states its objective : "This Law 
is formulated with a view to protect the lawful rights 
and interests of the parties to Chinese foreign econom-
ic contracts and to promoting the development of 
China's foreign economic relations." 
The Foreign Economic Contract Law was welcomed by 
foreign investor~ as it allows the parties to select 
which country's law to resolve disputes. 8 In addition, 
for the first time it allows arbitrators and judges to 
follow international practice to settle disputes. 
Moreover, it states that foreign languages and Chinese 
texts are equally valid. 
8Jerome Alan Cohen, "The New Foreign Contract Law," in 
Law in the People's Republic of China - Commentary, Reading 
and Materials, Ralph H. Folsom and John H. Mina n , e d s ., 
(Martinus Nijhoff Publishers, 1989) ,694-698. 
13 
The Foreign Economic Contract Law also covers the 
following 
Economic contracts made between Hong Kong or Macau 
companies with Chinese companies. 
Economic contracts made inside China by foreign 
companies 
Foreign Economic Contracts 
Article 2 of the Foreign Economic Contract Law only 
broadly sets out the scope of foreign economic' contract 
without giving it a direct definition. However, in consider-
ing it in conjunction with other articles, a foreign eco-
nomic contract can b~ interpreted as one where one party 
involves a foreign country or foreign region, or the subject 
matter is in foreign countries or regions, or the contract 
is to be made or performed in a foreign country ~ 9 
Foreign regions are places adopting a different legal 
system from mainland China. It is noteworthy that Hong Kong 
and Macau are classified as foreign regions. 10 
The following are ·NOT foreign economic contracts 
contracts made with Chinese-foreign joint ventures, 
9Ma Jun, ed, New Practical Guide on Economic Contract 
Law (in Chinese), (Shantou:Shantou University Press, 1994), 
914-915. 
10Ma Jun, ed, New Practical Guide on Economic Contract 
Law (in Chinese), (Shantou:Shantou University Press, 1994), 
705. 
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Chinese-foreign cooperative enterprises and Chinese -
foreign cooperative exploration (they are Chinese legal 
entities) 
International transportation contracts 
The basic principles of foreign 
economic contracts 
1. Respecting the sovereignty of PRC [~1t~~ 
Article 4 of the Foreign Economic Contract Law says 
that "In concluding a contract, the parties must abide 
by the law of the People's Republic of China · and shall 
not harm the public interest of the People's Republic 
of China." 
2. Equality, mutual benefit and achieving unanimity 
through consultations [ ~~&:t1) ~~-~kJ 
'Equality' means both parties have equal political 
status. 
'Mutual benefit' means both parties should receive some 
economic benefit. 
'Achieving unanimity through consultations' means that 
when two parties make a contract, the intention must be 
real and voluntary. 
Taken together, these principles imply the following 
The agreement should be reached through negotia-
tion. One party cannot coerce the other to accept 
any term. 
~he subject matter of the contract must be real . 
No deception is allowed during the negotiation . 
15 
When one party enjoys economic rights, he also 
needs to assume economic obligations. A party is 
not allowed to obtain benefit through other's 
detriment. 
3. Follow international practices 
This principle reflects that the PRC government is 
adopting a businesslike attitude to facilitate foreign 
trade by allowing more flexibility in foreign economic 
contracts. 
Article 5 of the Foreign Economic Contract Law states 
"The parties to a contract may choose the proper law 
applicable to the settlement of contract disputes 
Matters not covered by the law of the PRC shall be 
dealt with through international practice." 
International practices refer to those principles and 
rules in international transactions that are widely 
accepted and recognized to be binding by most nations. 
However, these conventions have to be accepted by the 
Chinese government. 
The basic elements of foreign 
economic contracts 
In PRC, a valid foreign economic contract has the 
following basic elements : 
1. Legal capacity of contract i ng parties 
2. Contracting procedure 
There must be valid offer and acceptance. 
3. .. Formality 
The contract must be in writing. 
16 
4. Legality 
The contents and format of the contract must comply 
with the law and policy of PRC. 
5. Time 
When both parties sign the contract, the contract is 
valid at that moment. 
For contracts that are confirmed by mail, telex or 
facsimile, it is valid when the offeror receives the 
acceptance. 
For contracts that require state approval, the contract 
is valid when the approval is granted. 
6. Approval 
Some foreign contracts may require state approval. 
Difference between domestic and 
foreign economic contract law 
The two types of contract have the following differ-
ences: 11 
1. The contents of the two statutes are different. For In-
stance, in foreign economic contract, one party can 
assign the rights and obligations to a third party 
(subject to the approval of the other party). This is 
not allowed in domestic contract. 
2. For foreign economic contracts, arbitration of disputes 
can be handled by foreign arbitration agencies as 
agreed upon in the contract. 
11Ma Jun, ed, New Practical Guide on Economic Contrac t 
Law (in Chinese), (Shantou:Shantou University Pres s ,- 1994 ), 
706. 
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For domestic economic contract, the arbitration will be 
handled by the People's Court or the appropriate admin -
istrative and management department. 
3. Foreign economic contract must be in written form. 
Domestic contract can be made oral ly if the rights and 
obligations can be settled immediately at the moment of 
ma king the contrac t. 
4. The formation of a foreign economic contract will fall 
into one the following situations : 
Agreement : both parties reach agreemen~ in writ-
ten form 
Confirmation : the parties reach agreement through 
letters, telegraph or facsimile. 
Approval some foreign contracts may need the 
approval of the government. 
For domestic contracts, the contract is valid once both 
parties agree upon the terms. 
5. For domestic contracts, the unit for payment must be in 
RMB. 
Fo r fore ign contr~ct, it can b e in f o r e ign c u rren cy. 
6. For foreign economic contracts, penalty clauses are not 
allowed. For domestic economic contract, the damages 
f or breach of contract can be purely punitive. 
7. For foreign economic contracts, when one party breache s 
the contract, he is liable for the losses arising 
naturally out of the breach and also those losses that 
~an reasonably be contemplated at the time of the 
contract. For domestic contracts, the breachi~g party 
is liable for the actual losses of the other parties . 
18 
Comparison of English and PRC Contract Law 
The follow sections compare different aspects of Eng-
lish and PRC contract law. 
Offer and Acceptance 
In English law, to determine whether a contract has 
been formed, the first thing to check is to see if one party 
has made an offer which has been accepted by the other side. 
An offer is an expression of a willingness to contract 
on certain terms with an intention to be bound once it is 
accepted. 
Invitation to treat 
An invitation to treat is different from an offer - one 
pa~ty is merely inviting the other to make offer. There is 
no intention to be legally bound. 
Advertisements are treated as invitations to treat 
("Partridge v Crittenden (1968) 2 All ER 421"). Brochures, 
catalogues and price-lists distributed to customers are also 
invitations to treat ("Grainger and Sons v Gough (1896) AC 
325") . 
In PRC, the statutes have not explicitly explaine d the 
concept of "invitation to treat" and whether it applies at 
all. However, article 5 of the Foreign Economic Contract Law 
sta~es that "Matters not covered by the law of PRC should be 
dealt with through international practice". Thus it is 
possible that PRC will adopt similar an interpretation of 
invitation to treat. 
19 
Revocation of offer 
In English law, an offer can always be revoked before 
it is accepted. 
In PRC, offer can have binding consequences :12 
1. If the offer has not reached the offeree, the offer can 
be revoked by sending the revocation to the offeree. 
2. If the offer has already reached the offeree, then ' the 
offer cannot be revoked if there is period in which the 
offer can be accepted. In this period the offeror 
cannot make the same offer to others. If the offer 
does not have an effective period, it can be revoked 
after a "reasonable period" which means the time needed 
for the offeree to communicate the acceptance. 
Acceptance by post 
In "Adams v Lindsell (1818) 1 B & AId 681", it was 
established that acceptance will be valid once the letter of 
acceptance is posted. The case "Household Fire Insurance 
(etc) Co. v Grant (1879) 4 Ex D 21 6" further confirmed this 
rule. In the case "Byrne v Van Tienhoven (1880) 5 CPD 344", 
Lindley J even said "the contract is completed the moment 
the letter accepting the offer is posted, even though it 
never reaches its destination." 
In PRC, the postal rule is not recognized. An accept -
ance is valid only when it is communicated to the offeror. 13 
~ 12Ma Jun, ed, New Practical Guide on Economic Contract 
Law, (Shantou:Shantou University Press, 1994), 711. 
13Ma Jun, ed, New Practical Guide on Economic Contract 
Law, (Shantou:Shantou University Press, 1994) ~ , 712. 
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Capacity 
The parties entering into a contract must have the 
necessary capacity. In English law all persons at full age 
(i.e. older than 18) have contractual capacity. 
There are some special cases : 
1. Corporations 
For registered companies, the contract must fall within 
the objects clause of its memorandum of association. 
Otherwise it is acting "ultra vires" and the contract 
is void. 14 
2. Person of unsound mind 
Even if one party to the contract is suffering from 
mental illness, the contract is still valid. 
However, when the contract is made, if that person 
cannot understand the contents of the contract and the 
other party knows about it, the contract becomes void-
able. 1S 
3. Minors 
Contracts with persons under 18 can still be binding if 
they fall into certain categories (e.g. sale of goods, 
beneficial contracts such as apprenticeship). Some 
14M.p.Furmston, Cheshire,Fifoot and Furmston's Law o f 
Contract, (ELBS/Butterworths, 1986) ,430 - 34. 
15M.P.Furmston, Cheshire,Fifoot and Furmston's Law of 
Cont ract, (ELBS / Sutte r worths ,1 986) ,4 34- 36 . 
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contracts will be voidable (e.g. sale of land, leases, 
marriage settlement and partnership) .16 
In PRC, a party must meet several requirements in order 
to have capacity to enter into a valid foreign eoonomic 
contract. 
The Civil Law defines two kinds of legal entities 
corporation and unincorporated associations. Unincorporated 
associations include organizations, public units and social 
entities. Article 2 of the Foreign Economic Contract Law 
restricts Chinese parties in the contract to be .'corpora-
tions or other economic establishments,' and excludes unin-
corporated associations. 
In addition, the corporation must have the approval of 
the state to engage in foreign trade. In 1984, the govern-
ment set out the "Decision concerning the prohibition of 
dealing in business and forming corporations by Party's or 
Governmental organizations or by their officials.' This 
restricts certain organizations from dealing in foreign 
transactions. 
For the foreign p~rties, it can be enterprises, other 
economic organizations or individuals. 
For domestic economic contracts, the contracting par-
ties must be either legal entities, business units, sole 
proprietors or rural communes. 
16M.P.Furmston, Cheshire,Fifoot and Furmston's Law of 
Contract, (ELBS/Butterworths,1986) ,410 - 22. 
22 
Terms of Contract 
In English law the contracting parties are generally 
free to insert various statements and promises into the 
contract. However, several statutes such as Control of 
Exemption Clause Ordinance and Sales of Goods Ordinance do 
put certain limits on the validity of some terms and impose 
implied terms into some contracts. 
PRC does not stipulate that economic contracts must 
contain certain terms. However, it does set out guidelines 
that some terms should be contained. Since most contracts in 
PRC are made using standard forms, it is expected that 
these guidelines will be followed most of the time. 
Article 12 of the Economic Contract Law states 
"an economic contract should contain the following 
principal terms : 
1. The object (referring to goods,labour services,con-
struction projects, etc.); 
2. The quantity and quality; 
3. The price and remuneration; 
4. The time limit,place and method of performance; and 
5. The liability for breach of contract." 
For foreign economic contract s , the list of recommended 
terms is more compreh~nsive. Article 12 of the Foreign 
Economic Contract Law sets out the following 
"1. The corporate or personal names of the contracting 
parties, their nationalities and their principal places 
of business or domicile; 
2. The date and place of the signing of the contract; 
3. The type of contract and the nature and scope of i ts 
objective; 
4. The technical conditions, quality, standards, speci -
fications and quantity pertaining to the contract's 
objective. 
5. The time limit, place and method of performance; 
6. The price, amount and method of payment, and various 
.. incidental charges; 
7. If the contract is assignable, the condit ions for 
its assignment; 
8. Liability to pay c ompe nsat i on and other liabilities 
f or breach of contract. 
9. Methods for settling contrac t d isputes ; 
23 
10. The language in which the contract is to be written 
and its validity." 
Formalities and the parol evidence rule 
In English law, contracts may be made orally. However, 
in some cases the contract must still be made in writing : 
1. Conveyance of land 
Conveyance must be done by deed (s52(1) Law of Property 
Act 1925 states "All conveyances of land or of any 
interest therein are void for the purpose of conveying 
or creating a legal estate unless made by deed". In 
Hong Kong 84(1) of the Conveyancing and Property Ordi-
nance states "A legal estate in land may be created, 
extinguished or disposed of only by deed") 
2. Disposition or Declaration of Equitable interests 
By s53(1) of the Law of Property Act 1925 and s5(1) of 
the Conveyancing and Property Ordnance : 
"a) no interest in land can be created or disposed of 
except in writing signed by the person creating or 
conveying the same, or by hi s agent thereunto lawfully 
authorized in writing, or by will, or by operation. 
b) a declaration of trust respecting any land or any 
interest therein must be manifested and proved by some 
writing signed by some person who is able to " declare 
such trust or by his will." 
In PRC, article 7 of the Foreign Economic Cont r act Law 
demands that economic contracts involving foreign parties 
mus~ be made in writing. "Writing" includes telex and fac-
simile. Domestic economic contract may be made oral ~y . This 
is allowed when the obligations and r i ght s can be settled 
immediately at the moment t h e contract is made . 
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Consideration 
Since the sixteenth century, consideration became a 
crucial element of contract in English law. 17 A gratuitous 
(no consideration provided) promise is not a binding con -
tract, as in the case "Dunlop v Selfridge (1915) AC 847 at 
855." 
In "Currie v Misa (1875) L.R. 10 Ex. at 162", Lush J 
said that consideration consists of a detriment to the 
promisee or a benefit to the promisor. 18 
PRC, as other Marxist systems, does not require consid-
eration as an essential element. However, for both foreign 
and domestic economic contracts, the principle of equality 
and mutual benefit applies. In addition, the principle of 
equal rewards will apply for domestic economic contracts. 
Therefore some sort of "consideration" is actually required 
in PRC economic contracts. Although the definition and 
application may differ vastly. 
The following describes the technical rules that the 
English courts had developed on consideration and also the 
corresponding Chinese rules. 
17M.p.Furmston, Cheshire,Fifoot and Furmston's Law of 
Contract, (ELBS/Butterworths,1986) ,67. 
18 J . C. Smith, A Casebook on Contract, (London: Sweet & 
Maxwell, 1992) ,196. 
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Sufficiency of consideration 
Consideration must have some value. Otherwise it is 
insufficient. Consideration that is bare, imaginary, or 
involving emotion are generally regarded as insufficient. 
In "White v Bluett (1853) 23 LJ Ex 36", a son agreed 
not to make complaints to the father, this was not treated 
as sufficient consideration. 
In PRC, the subject matter of an economic contract 
should be one of the following : Money (currency, security, 
cheque, bond, stock), properties (machine, raw material, 
etc), services (manufacturing, transport, insurance) and 
intellectual properties. 19 Thus it can be seen that the 
consideration should have some economic value. 
Adequacy of Consideration 
In English law, the consideration need not be adequate. 
As long as it has some value, the court will not measure 
whether it is adequate or not. (Bainbridge v Firmstone 
(1838) 8 Ad & El 743, ~happell & Co. Ltd v Nestle Co. Ltd 
( 196 0 ) AC 87) 
In PRC, article 4 of the Civil Law sets out the princi-
pIe of equal rewards and this seems to be applicable f o r 
domestic economic contracts. So the consideration provided 
by both parties must be adequate and of equal value. 
19Ma Jun, ed, New Practical Guide on Economic CQntract 
Law (in Chinese), (Shantou:Shantou University Press, 1 994 ), 
704. 
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Existing Public Duty 
To perform an existing public duty, like a fireman 
putting out fire, is not consideration ("Collins v Godefroy 
(1831) 1 B & Ad 950") . 
To do more than an existing public duty is considera-
tion (IIGl asb r ook Br othe r s v Gl a mor ga n County Counc il (19 25 ) 
AC 270") . 
It is not clear whether these rules apply in PRe. The 
principle of mutual benefit seems to be violated since if 
nothing extra is given, there can be no mutual or equal 
b e nef it. 
Existing Contractual Duty 
I f a person a l ready owes a contractual duty to another , 
then performing this existing duty to the original person is 
normally regarded as insufficient consideration ("Stilk v 
Myrick (1809) 2 Camp 317"). 
However, if the performance of the duty results i n 
practical b e nef it t o th~ other party, the n i t can b e s uf f i -
cient consideration ("William v Roffey (1989) WLR 1153") 
Again, it is unclear whether these rules are applicable 
in PRC. 
Existing contractual duty 
owe d to third party 
The performance of an existing contractual duty to a 
third party is sufficient consideration ("New Zealand Ship -
ping Co. v A.M. Satterhwaite Co. (1975) AC 15 4 at 1 6 7 " ). 
It is unclear whether this rule is appli~able in PRC . 
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Duress and Undue Influence 
Originally duress had a very narrow meaning in English 
common law. It meant using unlawful violence to threaten the 
other party to enter into a contract. Duress renders a 
contract voidable (not void, although this is still debata -
ble) as in the case "Universe Tankships of Monrovia v Inter-
national transport workers federation (1983) 1 AC 366." 
Gradually the court has taken a more flexible approach. 
Now duress may be said to be "coercion of the will so that 
there is no true consent". Economic duress (i.e. by using 
commercial pressure rather than physical v~olence) is recog-
nized as in the case "North Ocean Shipping Co. Ltd v Hyundai 
Construction Co. Ltd (1979) QB 705." The crucial point is 
that there is a suppression of the party's will and volun-
tary consent. 
Undue influence is an equitable doctrine. It applies 
when there is improper pressure to induce a party to enter 
into a contract. There are two categories of undue influ -
ence. In the first case there is no special relation between 
the two parties. The party who contracted unwillingly must 
prove that the influence was applied to him. In the second 
case there is a special relationship between the two parties 
(e.g. parent and child). Then undu e i nfluence will b e 
presumed. 
If undue influence is recognized, the contract will be 
set aside. 
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In PRC, duress is expressly specified as one element 
that will render an economic contract void (article 7 of 
Economic Contract Law and article 10 of Foreign Economic 
Contract Law). Duress is to coerce the other party by 
threatening to cause personal injury or damage to 
property.20 This is similar to the common law definition of 
duress. 
The principle of equality, mutual benefit and achieving 
unanimity through consultation apply to both domestic and 
foreign economic contracts. It can be inferred from this 
principle that the intention to contract must be real and 
genuine for both parties. The effect of this is that econom-
ic duress (involving no violence) will also probably have 
the effect of rendering a contract void, though there is 
nothing specific about this in the Law. 
There seems to be no direct counterpart of undue influ-
ence in PRC law. However, article 92 of the Civil Law states 
that any person obtaining unjust enrichment must return the 
gains to the injured party. Whether this article applies to 
undue influence cases is questionable. 
20Ma Jun, ed, New Practical Guide on Economic Contract 
Law (in Chinese), (Shantou:Shantou University Press, 1994), 
424. 
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Illegal and Void Contracts 
The English courts will not enforce an illegal 
contract or a void contract. A contract may be illegal 
because it is expressly banned by statute. Also in common 
law contracts that are contrary to public policy are ren-
dered illegal. The following are some examples :21 
1. Contracts to commit a crime, tort or fraud 
2. Contracts to advance sexual immorality 
3. Contracts that jeopardize public safety 
4. Contracts that contravene administration of justice 
5. Contracts that procure corruption 
6. Contracts to avoid paying tax 
Void contracts are not illegal but they have no effect 
and one party cannot sue the other to enforce them. A 
contract can be declared void by statute. Or it -may be void 
at common law due to the following reasons : 
1. To deprive the jurisdiction of the court 
2. To restrict the freedom of marriage 
3. Restraint of trade . 
In PRC, a foreign economic contract is deemed void if 
it does not meet the requirements of a valid contract (see 
the section The basic elements of foreign economic contracts 
for details) or it violates the law and public interest of 
PRC. 22 
~ 21M.P.Furmston, Cheshire,Fifoot and Furmston's Law o f 
Contract,~ELBS/Butterworths,1986) ,346 - 356. 
22Art icle 9, Foreign Economic Contract Law 
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If only part of contract violates the law or the public 
interest, and both parties agree to modify or cancel tnem, 
then the remaining part of the contract is still valid. 
The effect of a void contract is that the guilty party 
is liable to damages to the innocent party who suffers loss-
es. 
For domestic economic contracts, the contract will be 
void under the following conditions :23 
1. Violate the law or state policies and plans 
2. Contract was made under duress or fraud 
3. Contract was made by an agent who exceeds the scope of 
his power. 
4. Violate the interests of the state or the public inter-
est. 
23Art icle 7, Economic Contract Law 
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Discharge of Contract 
In English law there are four main ways to discharge a 
contract: by frustration, by agreement, by bre ach o r by 
performance . 
Discharge of foreign economic contracts 
In PRC, a foreign economic contract may come to an end 
by "rescission' or 'termination'. Rescission basically means 
unilateral termination. It refers to the situation. that the 
performance has not been completed and one party (based on 
law or agreed t er ms ) notifies the other t hat t he contract 
comes t o a n e nd. 
A contract can be rescinded in any of the following 
situations: 
1. One party has breached the contract, or fails to per-
form with in t he time l i mit . 
2. Fails to perform due to force majeure. (similar to 
frustration) 
3. The contract provides conditions for rescission and one 
of the conditions occurs. 
Termination means that the obligations and rights of 
the contracting parties come to an end due to the occurrence 
of the following events 
1. Performance 
2. An arbitration body or a court decides the contract 
should be terminated. 
3. Agreement by both parties to terminate the c ont ract. 
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Discharge of domestic economic contracts 
Domestic economic contracts are rescinded and terminat-
ed using different rules from the foreign economic con-
tracts. They can be rescinded under the following conditions 
1. The rescission is agreed by both parties and that would 
not damage the interests of the public or the state. 
2. Fail to perform due to force majeure. 
3. One party has breached the contract, or fails to per-
form within the time limit. 
On the other hand, an economic contract may be termi-
nated when one of the following happens : 
1. Performance 
2. Agreement by both parties to terminate the contract. 
3. Breach or exceed time limit 
4. When both parties merge into one. For example, two 
companies may combine into a single one, then there is 
no need to enforce the contracts they made b e fore. 
5. When one party is declared bankrupt. 
6. Force majeure. 
7. An arbitration body or a court decides that the con-
tract should be terminated. 
Basically the ways to discharge a contract are quite 
similar for both legal systems. The following sections will 
examine these in more details. 
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Frustration and force majeure 
In English law there is a doctrine of frustration. A 
contract can be discharged if both parties do not have fault 
and some event happens such that further performance of the 
contract is impossible, or illegal, or there will be radical 
changes in the nature of the contract. 
In "Davis Contractors Ltd v Fareham U.D.C (1956) AC 696 
" Lord Radcliffe said "frustration occurs whenever the law 
recognises that without default of either party a 
contractual obligation has become incapable of being 
performed because the circumstances in which performance is 
called for would render it a thing radically different from 
that which was undertaken by the contract." 
The three situations under which a contract may be 
frustrated are : 
1. Impossibility 
For instance, the subject matter may be destroyed 
("Taylor v Caldwell (1863) 3 B&S 826"). Also the sub-
ject matter may disappear ("Nickoll and Knight v Ashton 
Eldridge Co (1901) 2 K.B. 126"). 
2. Illegality 
Some laws are enacted or modified so that continuing to 
perform the contractual duty will become an illegal 
act. 
3. Radical change in the circumstance. 
The classical example is "Krell v Henry (1903) 2 KB 
'- 740. " 
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When a contract is frustrated, it is brought to an end 
as to the future, not from the beginning. The parties main-
tain the same rights and obligations before the 
frustration. 24 
In PRC, force majeure is defined as "an event that the 
parties could not have foreseen at the time of conclusion of 
the contract, both parties being unable to either avoid or 
overcome its occurrence and consequences" (Article 24 of 
Foreign Economic Contract Law). The frustrating event should 
have the following characteristics : 
1. It happens after the making of the contract. 
2. It is not caused by the negligence or fault of either 
the parties. 
3. It is not foreseeable and not avoidable. 
When the frustrating event happens, the party that 
cannot perform the contract must do the followlng to dis-
cha~ge his liabilities : 
1. Notify the other party that the contract cannot be per-
formed due to the frustration. 
2. Provide the evidence of the frustrating event within a 
reasonable period. 
24M.P.Furmston, Cheshire,Fifoot and Furmston ' s Law of 
Contract, (ELBS/Butterworths,1986) ,568. 
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Discharge by agreement 
In English Law a contract may be discharged when both 
parties agree to do so. Consideration will be require~ for a 
valid discharge. 
In PRC the contracting parties may agree to terminate a 
foreign economic contract. No consideration is needed. 
Here there are some ambiguities about the PRC law, 
Article 32 and 33 of the Foreign Economic Contract Law state 
that 'MODIFICATION' and 'RESCISSION' of contract shall be 
made in writing and need approval from the state. However, 
there is NO such requirement for 'TERMINATION' of contract. 




In English Law, the injured party of a contract has the 
following remedies : 
1. Damages - this is the common law remedy. 
2. Claim on quantum meruit for partial performance. 
3. Equitable remedies such as specific performance or 
injunction. However, these are under the discretion of 
the court and are not as of right. 
Remedies of foreign economic contract 
In PRC law, the following are the remedies for breach 
of foreign economic contracts: 25 
1. Liquidated Damages 
This is the amount of damages specified in the contract 
payable on breach of contract. It is regarded as com-
pensation for losses. 
2. Damages 
If a party suffers losse s due t o a breach of contract 
of the other party, he is entitled to damages which 
equal to his losses. 
25Ma Jun, ed, New Practical Guide on Economic Contract 
Law (in Chinese), (Shantou:Shantou University Press, 1994), 
725. 
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3. Interest payment 
Interest has to be paid if one party fails to pay on 
time as contracted or to pay other expenses related to 
the contract. 
The law does not set a specific interest rate. Instead 
it- recommends the interest rate should be agreed upon 
in the contract. 
4. Suspension of contract 
If one party has evidence that the other party cannot 
perform, he can suspend the contract. 
5. Discharge the contract 
6. Specific performance 
7. Adjustment of contract 
Remedies of domestic economic contract 
The following are the remedies for breach of domestic 
economic contracts: 26 
1. Breach of Contract Damages 
Article 31 of the Economic Contract Law states that "If 
a party breaches an economic contract, it shall pay 
breach of contract damages to the other party .... " 
These damages are payable despite the other party not 
suffering a loss. The amount of damages is sometimes 
fixed by law. It can also be agreed upon by both par -
ties in the contract. 
~6Ma Jun, ed, New Practical Guide on Economic Contract 




Article 31 states that " ... if the breach of contract 
has caused the other party to suffer loses that exceed 
the amount of the breach of contract damages, the 
breaching party shall pay compensation and supplement 
the breach of contract damages by the insufficient 
amount .... " 
So if a party suffers losses that exceed the amount of 
the breach of contract damages, he is entitled to an 
amount which makes up for his losses. 
3. Return of deposit 
Article 14 states that if a party pays a deposit and 
does not perform, he has no right to claim the return 
of the deposit . 
On the other hand, if the party receiving the deposit 
does not perform, he is liable to return twice the 
amount. 
4. Specific performance 
Article 31 states " ... If the other party demands 
continued performance of the contract, the breaching 
party shall continue to perform. 11 
5. Payment for custody and maintenance expenses. 
6. Payment for transportation and sundry expenses. 
7. Credit penalty 
Applicable in loan contracts. 
8. Price penalty 
Article 17 allows price penalty for late delivery of 
goods to compensate the losses due to fluctua tion of 
prices. 
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Liquidated damages and penalty 
In English law, the basis of damages is to place the 
injured party in the position as if the contract had been 
carried out. The keyword is "compensation". Punitive damages 
are not normally granted. 
A contract may include a clause to specify that a sum 
of money is to be paid on breach of contract. The court will 
recognize the clause if it is a genuine pre-estimate of the 
loss (i.e. liquidated damages) . 
If the sum is not a genuine pre-estimate of loss but 
rather a threat to force performance. It is called "penalty" 
and the court will not allow it. 
In PRC, foreign economic contracts can have liquidated 
damages clause. Penalty clauses are not allowed. Article 20 
states that "if the contractually agreed breach pf contract 
damages are far more or far less than is necessary to com-
pensate for losses resulting from the breach, the party 
concerned may request an arbitration body or a court to 
reduce or increase them appropriately." 
For domestic economic contracts, penalty are allowed. 
Damages 
In English law, if one party breaches the contract and . 
the other party suffers loss, the other party may not be 
able to recover all the losses. The criterion for remoteness 
(a legal term which means whether the losses were caused by 
i 
the breach) of damage is laid down in the case "Hadley v 
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Baxendale (1854) 9 Exch 341 11 and examined in the cases 
IIVictoria Laundry v Newman Industries (1949) 2 KB 528 11 and 
liThe Heron 11 (1969) 1 AC 350 11 • 
The plaintiff can recover two kinds of losses 
1. loss flowing directly from the breach. 
2. loss that the two parties contemplated at the time of 
making the contract. 
In PRC, the injured party of a foreign economic con-
tract can recover his losses which include damage to proper-
ty, reduction in value or destruction of property, the 
expenses for mitigation of loss and the expected profit (if 
the contract is performed). However, damages should not 
exceed the losses that could be foreseen when the contract 
was made ,. (According to 19/10/1987 IISupreme People's Court's 
answers for several questions on the Foreign Economic 
Law,,)27 
For domestic economic contracts, only direct losses 
(i.e. 'not including lost profit) of the injured party are 
recoverable. 28 
27Ma Jun, ed, New Practical Guide on Economic Contract 
Law (in Chinese), (Shantou:Shantou University Press, 1994), 
934. 
28Ma Jun, ed, New Practical Guide on Economic Contract 
Law (in Chinese), (Shantou:Shantou University Press, 1994), 
444. 
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Mitigation of loss 
In English law, when a party breaches a contract, the 
other party has a duty to mitigate the loss. 
If the defendant can prove that the loss is due to the 
plaintiff's failure to take steps to reduce loss, then the 
loss is not recoverable. (11 British Westinghouse Electric 
Co. v Underground Electric Co of London (1912) AC 673") 
The PRC law recognizes the same duty to mitigate loss. 
Article 22 of the Foreign Economic Contract Law st.ates: "A 
party suffering losses resulting from a breach of contract 
by the other party shall promptly take appropriate measures 
to prevent the losses from increasing .... " 
Contributory negligence 
In English law, if the losses are due WHOLLY to the 
plaintiff's fault, then all the contractual liability can be 
eliminated. (IIQuinn v Burch Bros. (Builders) Ltd. (1966) 2 
QB 370"). If the losses are due PARTLY to the 'plaintiff's 
fault, the defendant can raise the defence of contributory 
negligence. The court will allocate the losses to each party 
according to their contribution. The authority for this is 
the case "Forsikringsaktieselskapet Vesta v Butcher (1988) ". 
PRC recognizes a similar principle to distribute li-
ability. Article 29 of the Economic Contract Law says " ... 
if both parties are at fault, in accordance with the actual 
conditions, each party shall be commensurately liable f or 
the breach of contract that is its responsibil ity." Article 





Property can be defined as a right which a subject has 
over an object. 29 The law of property deals with the legal 
relationship b e twee n the p e rson with things . 
Property law is probably the most difficult English Law 
to understand. It has its own language ~nd is encumbered 
with technicalities. Its contents are entwined with intri -
cate and sophisticated legal and equitable principles, rules 
and doctrines. 3D 
On the other hand, the English property law is a very 
mature system through its long path of evolution. It pro-
vides definite and predictable answers to most situations. 
This is vital for the protection of p r ivate properties . 
In PRC the property law has undergone dramatic changes 
due to political turmoils. In the 1982 PRC Constitution, 
several articles (6 - 8,11,13) set out the basic forms of 
property ownerships, the protection and succession of 
property. 
29 I l ex , Land Law, (Kempston:Ilex Tutorial Services 
Limited, 1993), chapter 3. 
30 I l ex , Land Law, (Kempston:Ilex Tutorial Services 
Limited, 1993), chapter 1. 
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In 1986 the General Principles of Civil Law was enact-
ed. Articles 71 to 83 deal with the ownership, possession 
and disposition of property. 
However, these rules are still quite rudimentary and 
cannot match the comprehensiveness and complexity of English 
law. This is the area where future development will be 
anticipated. 
Classification of Properties 
In English law properties are classified as follows 
Property 
1-_1_-1 
Real (immovables) Personal (movables) 
I~I I I I-I 
Corporeal Incorporeal Chattels Chattels 
Hereditaments Hereditaments Real Personal 
1-_1_1 
Choses in Choses in 
Action Possession 
Real properties are those susceptible to a real action 
(action in rem, i.e. against the thing itself). If a real 
property is dispossessed, the owner is allowed to sue to 
recover the property. Today real properties are basically 
immovable properties. 
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Real properties can be further subdivided into corpo-
real hereditaments (inheritable rights that can be possessed 
such as land) and incorporeal hereditaments (inheritable 
rights that cannot be possessed. 
Personal properties are subject to personal action 
(against the individual rather than the property) only. The 
property owner can only recover damages from a dispossessed 
property but not the thing itself. 
Chattels p e rsonal can be divided into two types 
choses in possession are tangible and can be physically 
possessed. Examples are cars and jewelry. Choses in action 
are intangible and cannot be possessed. Examples are debt, 
copyright and patent. 
Chattels real are exceptions. They usually refer to 
leases which traditionally were treated as personal proper-
ty. However, now leases can also be real properties. 
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Law of Property Act 1925 
In 1925, in order to simplify the process of conveyance 
and to eliminate many outdated rules and doctrines, a set of 
statutes were passed by the British Parliament to reform the 
law of property, the most important one being the Law of 
Property Act 1925. The other relevant statutes included 
Settled Land Act 1925, Trustee Act 1925, Administration of 
Estate Act 1925, Land Charges Act 1925, Land Registration 
Act 1925. 
These statutes were landmark events in the development 
of the law of property in England. 
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Hong Kong Property Law 
English law is the foundation of Hong Kong law. Both 
the common law of England and the rules of equity apply to 
Hong Kong. However, Hong Kong has its own legislation on the 
law of property. The major one is the Conveyancing and 
Property Ordinance 1984. It codified and simplified convey-
ancing of land. 
With some adaptation to local environment, certain 
parts of the Law of Property Act 1925 had been incorporated 
into Hong Kong law. However, the Land Registration Act 1925, 
the Land Charges Act 1972 and the Settled Land Act 1925 do 
not apply to Hong Kong. 
In the area of co-ownership and settlement, Hong Kong 
deviates significantly from the English law. 31 (For in-
stan( 'e, tenancy in common can exist in law (in contrast to 
equity) in Hong Kong but in England it is only recognized by 
equity 32) 
31Sarad Nield, Hong Kong Land Law, (Hong Kong: Longman 
Group, 1992) ,5 - 9 
32 Sarad Nield, Hong Kong Land Law, (Hong Kong:Longman 
Group, 1992) ,186 
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Ownership and Possession of Property 
The most important form of property right is ownership. 
Ownership implies the following rights : the right to make 
physical use of a thing, the right to the income from it, 
the power of management including that of alienation. 33 In 
English law these rights do not need to be vested in the 
same person. Several rights (or interests) may exist in the 
same piece of land. In fact a person can enjoy the above 
rights without having the ownership of the land. 
The following may provide some insight into this com-
plex picture : All land in England (Hon~ Kong Island and 
Kowloon as well) is owned by the Crown. The estate holder 
has the right of possession but he is not the owner. A 
neighbor having an easement right may use a path on the 
land. Thus in England it is more suitable to .talk about 
right of possession rather than ownership when establishing 
title to land. 
The importance of the right o f possession in English 
law can be shown by the rul e tha t a p e rson possessing land 
can retain the land against anyon e except those with a 
better title . The rule of adve rse pos ses s i on g o es even 
fu r ther to say that a person who takes possession of . a noth-
e r ' s land for over 1 2 years can get a good title (Limitation 
Act 1980) .34 
33 F . H. Lawson and Bernard Rudden, The Law of Property, 
(Oxfor,d:Clarendon Press , 1982), 8. 
34 J . G. Ridd a ll, Introduction to Land Law, (London:But -
terworths, 1993), 422-24. 
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In PRC, the meaning of ownership of property is well 
codified in article 71 of the Civil Law as "the right to 
possess, use, enjoy and dispose a person's own property 
while complying to the law". 
Possession means having control of the property. Use 
means applying the property without changing its nature. 
Enjoy means getting the benefit out of the property. Dispo-
sition means changing the existence of the property such as 
selling it. Basically ownership in PRC bears similar def i n i-
tion as that in English law. 
The 1982 Constitution recognized three forms of proper-
ty ownership : 
1. Ownership by the whole people - state ownership 
According to article 7, this is the predominant form of 
ownership in the Chinese economy. It refers to possess-
ing of property by state enterpr ises and governmental 
agencies. 
2. Ownership by the working people - collective ownership 
It means that the proper t y is owned by a group of 
workers, peasants or other individuals. 
3. Ownership by the individual - individual 
Article 11 states that individual ownership i s a sup -
plement to the above two forms. 
Some s ugges t that in PRC pure poss e ssion (wi t hou t a 
good title ) of property cannot entitle a person to acqu~re 
t he ownership of that property35 
35 Ch a ng Hsin , Th e Chinese Leg al System Exp l ained (in 
Ch i ne se). ( Ho n g Ko n 9 : The Chi ne s e Un i ve r sit y Pr e ss, 
1 994 ) , 164. 
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Acquisition of Ownership 
1. Original Acquisition 
This refers to acquisition other than through transfer 
from other parties. If an artist creates a sculpture, 
he ,acquires the ownership of it. 
As explained before, English law allows ownership to be 
acquired by possession. This does not seem to be the 
case in PRC. 
In English law, if someone finds a treasu+e trove 
(hidden gold or silver with owner unknown), he does not 
get a title to them. The Crown is "entitled to the 
treasure trove. However, in the case "AG of the Duchy 
6f Lancaster v GE Ove rton (1981) Ch 333", it was held 
that the treasure trove must contain at least 50% gold 
or silver, otherwise the owner of the land (not the 
finder) will get the property. 
For other chattels found on land, the owner needs to 
show that he has control o f t he land in order to claim 
the chattels, othe~wise the f inder may claim it. In the 
case "Parker v British Airways Board (1982) QB1004", 
the Court of Appeal r uled that the finder o f a gold 
bracelet on the airport lounge could keep it since the 
airport did not have a sufficient intention to possess 
objects in the lounge. 
Wild animals do not belong to anyone (including owner 
of l and) . However , once it i s kil l ed, it belongs to the 
owne r, o f t he l a nd . 
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In PRC, article 79 of the Civil Law said that "all 
hidden and buried things by unknown person belong to 
the state .... when lost object, floating object or 
missing livestock are found, they should be returned 
to the owner ... " The effect of this article is that 
unlike England, the finder of chattels cannot obtain a 
good title whether the original owner is known or not. 
2. Derivative Acquisition 
This refers to transfer of property from one party to 
another. Examples are selling, donation and exchange. 
This is the most common way to acquir~ property. 
3. Acquisition by succession 
This refers to transfer of property to the successor 
when a person dies. 
In addition, article 72 of the Civil Law provides that 
the acquisition of property must not violate the law. 
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Ownership of Land 
According to article 10 of the Constitution of PRC, all 
lands in urban areas belong to the state. Lands in rural 
areas are collectively owned. Organizations and individuals 
are forbidden from seizing, selling or engaging in other 
illegal transactions of land. Thus there is no private 
ownership of land. However, the right to use the land can be 
assigned according to the law. 
According to article 80 of the Civil Law, the lands of 
the state can be used by state enterpris~s and collective 
enterprises. The state will protect their right to use the 
land and to collect benefit from it. On the other hand, the 
enterprises have the obligations to manage, maintain and use 
the land reasonably. 
In addition, according to article 81 of the Civil law, 
the user of land may enjoy the following right : 
1. Right to use natural resources 
State enterprise or collective enterprise can use these 
resources while complying with the law. 
2. , Right to minerals 
State enterprise, collective enterprise and individual 
can acquire this right while complying with the law. 
3. Right to business operation 
State enterprise, collective enterprise and individual 
can contract with the state to get such right. 
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4. Easement Right 
According article 83 of the Civil Law, the neighbors of 
immovable properties should handle neighboring rela -
tionships such as water, sewage, right of way and light 
based on the following principles : facilitate produc -
tion, convenient to life, mutual undertaking, fair and 
reasonable. 
It is interesting to compare the above with the Doc-
trine of Estates in English Law. In England, all lands are 
owned by the Crown. The "owner" of land in fact is only 
allowed to hold the land for a certain time. An estate 
refers to the extent of a person's right to possession of 
land. An estate can be of infinite duration, which is vi r tu -
ally equivalent to absolute ownership. 
Estates are classified as follows .36 
Estates 
1_1_-1 
Freehold estates Non-freehold 
1 (Leasehold) 
1--1 1 
Fee simple Fee tail Life 
1_1-
Est at e for li f e Pur Aut re Vi e 
- --~-- - - --- - - - -- -- -- -- -- - - --- - - ---- - - - - - - -- - -- -- -- --
36J .G.Riddal l , Introduction to La nd La w, (London: Bu t-
terwor ths, 1993), 45. 
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Freehold estates are those whose durations are not 
fixed. If the duration is fixed such as a lease for 20 
years, it is less than freehold. 
A fee simple estate is the largest possible estate. Fee 
means that the estate is inheritable. Simple means that it 
can be inherited by the general heirs, not confining to the 
descendants. A fee tail is similar but it is only inherita-
ble to the descendants. A life estate only lasts for the 
life of the estate owner. It is not inheritable. 
A fee simple owner has the following rights over the 
land 
1. Right of enjoyment 
Basically he can enjoy everything on, beneath and above 
the land subject to the limitations imposed by stat -
utes. 
2. Right of Disposition 
He can dispose of the land in any way he likes. 
3. Natural rights 
There are natural . rights for free flow of air and 
support of land. 
From the above discussion it can be seen that although 
in PRC private ownership of land is not permitted, private 
use of land can still exist in similar way as the doctrine 
of estates. Of course the right to use the land is still 
limited when compared with a fee simple owner, it can be 
expected that more freedom in the use of land will be grant-
ed as the economy becomes more mature. 
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Ownership of Building 
According to article 75 or the Civil Law, individuals 
are permitted to own buildings or houses. Since ownership 
comes with the right of disposition (article 71 of civil 
Law), so transactions of buildings or houses are allowed. 
Protection of Property Interest 
In English law, property is protected from disposses-
sion by the following ways .37 
1. Actions in common law 
The allowable actions will depend on the nature of 
property. For land the owner can recover possession. 
For intellectual property that can be infringed, the 
remedy is to restrain infringement. For chattels, the 
remedy may be the payment of the value. 
To recover possession, the person needs to establish 
title to it. He may have absolute title because he 
created the property, or manufactured it, or has regis-
tered the title and the law guarantees it. Or he may 
has a relative title which means that he has a better 
title than others. 
2. Equitable remedies 
Equity will provide remedies if the defendant has done 
something unconscionable. 
37 F . H. Lawson and Bernard Rudden, The Law of Property. 
(Oxford:Clarendon Press, 1982), 40 - 64. 
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For instance, sometimes constructive trust will be 
imposed if a person holding property should in conscience be 
holding it for some other person. The plaintiff will then be 
recognized as the beneficiary and he may trace the trust 
property even though the defendant has sold it. 
Besides constructive trust, the court may grant other 
equitable remedies such as specific performance. 
In PRC, the Civil Law (article 75) stipulates that 
private property is protected by law. The law prohibits 
seizing, robbing, damaging, illegal confiscation of private 
property. Articles 73 and 74 repeat the above for state and 
collective properties. 
Article 117 states that if a person dispossesses anoth-
er's property, he needs to return it. If the property cannot 
be returned, then damages should be paid. In addition, if 
the plaintiff suffers other losses, the defendant is liable 
for 'that. 
Article 118 provides that if s omeone's intellectual 
property is infringed, he is ent i tled to restrain the in -
fringement and also claim damages. 
The above remedies are similar to those of common law. 
In addition, article 92 of the Civil Law states that any 
person obtaining unjust e nrichme nt must return the ga i ns to 
the injured party. This can arguably be said to be analo -
gous to the spirit of equity although the detail operation 
is different. 
56 
Transfer of Ownership 
This section will focus on transfer of ownership 
of land and building. For both PRC and Hong Kong law, -there 
are many formalities and technicalities involving the con-
veyanceof land. 
In PRC, the following procedures need to be followed 
when one want to build something on a piece of land : 
1. Certification of the Land Use 
It is necessary to apply and get approval -of such 
certificate from the government. 
2. Building permit 
The building permit will be granted by the government 
after they approve the design plan of the building. 
3. Building and audit 
After the building is completed, the government will 
check whether the building meets the required standards 
and issue a Building Valid Certificate. 
4. Registration 
Finally, it is necessary to register the title in the 
real estate management department. 
For the transfer of real estate, it involves the fol -
lowing stages : 
1. Setting up of the transaction agreement 
The agreeme n t s h o uld con ta i n t he followi ng terms 
names of the parties, size and location of the prope r -
ty, pu r chase price and also the responsibilities of 
both parties. 
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2. Attestation by witness or notary 
In PRC private transactions of real estate is prohibit -
ed. The transaction must be attested by witness or 
notary. 
3. Registration 
The transaction must be registered. 
In Hong Kong, the conveyance of real estate usually 
involves the following steps :38 
1. Preparation 
This involves inspection of the property and the title 
deed and also searches at the Land Off~ce. 
2. Sale and Purchase Agreement 
A binding agreement is set up for the transaction. 
3. Pre-completion 
This involves matters for the preparation of comple-
tion. Some examples are the taking out of insurance by 
the purchaser and the drafting of the assignment deed 
which is a document for the transfer of ownership. 
4. Mortgage 
Usually the purchaser may need to finance the purchase 
by mortgage the property to bank. Mortgage involves 
transferring the property to bank as a security for the 
payment of money subject to the right of r edeem. 
5. Completion 
After the purchaser pays the price and all documents 
are ready, the transaction is completed. 
----- ~ ---- -- ---- - -- - --- - --------------- - ---- - - - ------ - - - ----
38 Nigel Bacon, Conveyancing in Hong , Kong. (Hong 
Kong:Longmans, 1989), 14-15. 
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6. Registration 
The purchaser has to pay the stamp duty for the assign -
ment and then register the assignment at the Land Office. 
Co-ownership 
Co-ownership refers to the situation where two or more 
persons are entitled to the ownership of the property at the 
same time. 
In English common law, there can be four types of co-
ownership : 
1. joint tenancy 
2. tenancy in common 
3. tenancy by entireties 
4. coparcenary. 
Only t h e f irst t wo are of significance today : The ma j or 
diffe r e n ce b e tween the t wo is t h e righ t of s u r v i vorsh ip . 
Whe n a j oin t t enan t dies , h is interest in the property 
extingui s h a nd p asses to t h e surviving j oint tenant or 
tenants. 
On t h e o t her hand, the i nteres t o f a t enant in common 
passes to h is es t ate and d e volve s according to the law of 
succession. 
There are four vital elements of a joint tenancy : 
1. Unity of possession 
No co - owner is entitled to exclusive possession of any 
part of the property. They are entitled to the whole. 
2. Unity -of inte r es t 
The co-owners have equal interest in extent, nature and 
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duration of the property. 
3. Unity of time 
The co-owners get their interest at the same time. 
4. Unity of title 
The co-owners should claim their interest from the 
same act or document. 
For tenancy in common, only the unity of possession is 
critical. The absence of any of the above elements can be 
used to differentiate the two types of co-ownership. 
Joint tenancy can be converted into tenancy in common 
by sev eran ce which i nvolves the termi n a tion o f a ny of the 
unitie s. 
In PRC, article 78 of the Civil Law defines two types 
of co-ownership : 
1 . Joint ownership [ ~JE):Jt *3 ] 
The co - owners have rights and obligations to the entire 
prope rty. 
2. Co-ownership by share [~~1J ] 
The co-owners have rights and obligations in proportion 
to their share. Co-owners may transfer their share to 
third parties. However, the other co - owne rs have prior-
ity in buying the share if the conditions of sale are 
the same. 
It can be seen that the co - ownership share is similar 
to tenancy in common while the joint ownership corresponds 
to joint tenancy. However, there is no recognition of the 
right of survivorship. 
The Civil Law only provides definitions of co - ownership 
while there is little guidance on their operation. On 26 
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January 1988, the Supreme People's Court issued a judici~l 
explanation on the implementation of the Civil Law. The 
following were the additional guidances on co-ownership. 
1. If some co-owners prefer co-ownership by share while 
the other joint ownership, joint ownership is presumed 
unless there is evidence to prove otherwise 
2. In joint ownership, some co-owners are not allowed to 
dispose of the property without the consent of all 
owners. However, if an innocent third party obtains the 
property by providing value, his interest will be 
protected . The owners who dispose of the property are 
liable for the losses of other owners. 
3. When the joint ownership ends, the property should be 
divided among the co - owners according to prior agree-
ment. If there is no agreement, then the property 
should be partitioned in equal shares. However, it is 
also necessary to consider the contribution of individ-
ual parties and practical needs. 
4. If the property is indivis i ble, then it should be 
converted in monetary value for the partition. (This is 
similar to the trust for sale arrangement in English 
. law). However, there is no guidance whether the proper -
ty must be sold and then the parties share the proce ed. 
Or whether it is suffice just to find a market price 
for the property. 
5. If after the property is divided and one owner sell his 
share, the other owners have the priority to purchase 
if that share is an integrated part of t he property. 
For example, if that share is part o f a machine and the 




The contract law in PRC seems to have a good framework. 
Many important areas of contract law are already codified. 
The contents of the statutes look comprehensive. However, 
some parts of these statutes are still quite vague (for 
example, the principle of equal reward does not specify how 
to measure 'value' to determine they are 'equal'). The PRC 
contract law has not achieved the degree of predictability 
as the English law. 
English law has a longer history and was developed in 
a full - enterprise system. It is much sophisticated and de -
veloped. The PRC laws are the right opposite. It will take 
quite some time (both for the legislature and the judiciary 
to accumulate rulings and experience to deal with different 
situations and clarify the application of legal principles) 
before the PRC laws can achieve the sophistication and 
predictability of English law. 
Another problems of the PRC legal system concern the 
judiciary. The quality of the personnel is one reason, the 
inability to maintain independence from the executive (i.e. 
the Party) is another. 
62 
The contract law in PRC can be complicated and confus -
ing since different types of contract are governed by dif -
ferent statutes with a different sets of rules. In addition, 
there are numerous regulations stipulating detail require-
ments of contracts in specific areas. 
Most of the contracts in PRC are made using standard 
forms. This may mitigate the complications mentioned above. 
However, foreign investors should beware that "Chinese 
standard sales contracts are substantially less detailed and 
stringent than Chinese purchase contracts.,,39 The reason is 
that the Chinese companies want to protect - their interests 
when they are selling and to prevent foreign companies to 
take advantages of them when they make purchases. 
PRC allows a measure of flexibility in foreign econom-
ic contracts. Many rules converge with international prac-
tices. This shows that the PRC government has placed a high 
priority on facilitating foreign trade. 
On the other hand, the property l aw of PRC is even less 
developed than contract law. Th i s becomes obvious when 
compared with the elaborate rul e s a nd abundant precedents of 
the English law. Easements are a good example, in English 
law it is relatively easy to determine whethe r one has 
acquired the right and whether it is still valid whe n a ne w 
owner buys the land. In PRC there is only a brief mentioning 
of e asement in the Civil Law. 
---------------- -- -- - - --- - - - -- -- - --------- --- -- - - - ----- -- - - -
3 9U . S·. Department of Commerc e , I nte r nati o nal fr rade 
Administration, "Doing Business With China ," in Law i n the 
People's Republic of China - Commentar y, ' Reading and Materi -
als, Ralph H. Folsom and John H. Minan , eds . , (Martinus 
Nijhoff Publishers, 1989) ,671 - 676. 
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Private property is a delicate issue (once even a 
taboo) in Marxist PRC. It was only recently did PRC really 
legislate to protect private property (The first Law of 
Succession was enacted in 1985). The short history, few 
statutes and political sensitivity all add up to render this 
area of law to be less predictable. 
In any event, it can be expected that there will be a 
great deal of future development in the property law area of 
PRC. Some ·trends that we have already seen are the securiti-
zation of state enterprises (allow them to be listed in 
stock exchanges) and denationalization of small state enter-
prises. 40 
40Howard Chao and Yang Xiaoping, "The Reform of the 
Chinese System of Enterprise Ownership" in Law in the 
People's Republic of China - Commentary, Reading and Materi-
als, Ralph H. Folsom and John H. Minan ,eds., (Martinus 
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